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ORDINANCE 2014-314
AN ORDINANCE APPROPRIATING $200,000.00 FROM COUNCIL DISTRICT 14 LOBLOLLY RECREATION/PARKS ACCOUNT TO FUND THE RESTORATION OF THE FOUNTAIN AND STATUE IN MEMORIAL PARK IN COUNCIL DISTRICT 14; APPROVING AND AUTHORIZING THE MAYOR, or his designee, AND THE CORPORATION SECRETARY TO EXECUTE and deliver a memorandum of understanding between the city of Jacksonville and the Memorial Park Association; Providing OVERSIGHT BY THE DEPARTMENT OF PARKS, RECREATION AND COMMUNITY SERVICES; PROVIDING FOR A REVERTER; AMENDING THE 2013-2018 FIVE-YEAR CAPITAL IMPROVEMENT PROGRAM APPROVED BY ORDINANCE 2013-465-E TO AUTHORIZE THE PROJECT TITLED “Memorial Park – Fountain and Statue Restoration”; PROVIDING AN EFFECTIVE DATE.


WHEREAS, the Memorial Park Association is a 501(c)(3), Florida non-profit entity, dedicated to the preservation and protection of Memorial Park; and

WHEREAS, Memorial Park was born out of the Jacksonville citizens’ deep gratitude to those who served in World War I; and 


WHEREAS, Memorial Park honors 1,220 Floridians, men and women, white and black, who died in the conflict, and whose names are inscribed on a parchment sealed in a lead box buried beneath the memorial plaza; and


WHEREAS, since its dedication on Christmas day, 1924, Memorial Park has served as a landmark for the City and as a much-loved beautiful spot for relaxation and informal recreation; and 

WHEREAS, Memorial Park is listed on the National Register of Historic Places as part of the Riverside-Avondale National Historic District; and
WHEREAS, Memorial Park is an Olmsted designed park, and will forever be linked to the outstanding legacy and body of work created by one of the most important landscape design firms in the history of the profession; and


WHEREAS, in 1987 the Memorial Park Association entered into an Adopt-a-Park Agreement with the City of Jacksonville, which has enabled the association to perform various operations and maintenance functions consistent with the historical character of the park; and 

WHEREAS, between 1988 and 2014, the Memorial Park Association has facilitated numerous projects and initiatives to further preserve and protect Memorial Park; and 

WHEREAS, security in the park has improved significantly in recent years, as has maintenance; However, with its continued high usage and popularity, aging infrastructure and a history of limited maintenance funding, Memorial Park faces challenges for the restoration and repair of important historic elements, and for updating its landscape and infrastructure to adapt to modern standards; and


WHEREAS, in 2012, the Memorial Park Association initiated major planning efforts to restore and rehabilitate Memorial Park to its original grandeur; and 



WHEREAS, the Memorial Park Association has contracted and raised funds for the professional development of a Master Plan through which all future capital improvements will follow; and
WHEREAS, the Memorial Park Association has raised funds and contracted for a professional consultant to procure a feasibility study for the Memorial Park Association to move forward with a capital campaign; and 

WHEREAS, the Memorial Park Association has raised $320,000 in private donations from 2002 to 2013 to maintain Memorial Park; and 

WHEREAS, the Memorial Park Association will continue to promote the park to citizens and visitors across the region, and perpetuate the beauty and character of Memorial Park for generations to come; now therefore 

Be it ordained by the Council of the City of Jacksonville:

Section 1.

Appropriation.  For the 2013-2014 fiscal year, within the City’s budget, there are hereby appropriated the indicated sum(s) from the account(s) listed in subsection (a) to the account(s) listed in subsection (b):
(a)
Appropriated from 

District 14 – Loblolly Recreation/Parks Account 




CCDE64314  LLCC14 




$200,000
(b)
Appropriated to 



Memorial Park – Fountain and Statue Restoration
RPCP32CF5720
CC0064-02



$200,000

Section 2.

Purpose.  The purpose of the appropriation in Section 1 above is to provide funding for the restoration of the fountain and statue in Memorial Park located at 1620 Riverside Avenue, Jacksonville, Florida 32204, in Council District 14.  
Section 3.

Approval and Authorization.  There is hereby approved,  and the Mayor, or his designee, and Corporation Secretary are hereby authorized to execute and deliver on behalf of the City, a Memorandum of Understanding (“MOU”) between the City of Jacksonville and the Memorial Park Association in the same form as attached hereto as Exhibit 1 and incorporated herein by this reference.  
Section 4.     Oversight Department.  The Department of Parks, Recreation and Community Services shall oversee the project described herein.

Section 5.

Reverter.
Any remaining funds after the completion of the restoration of the fountain and statue shall be returned to the source of origin.

Section 6.

CIP Amendment and Findings. Ordinance 2013-465-E, being the 2013-2018 Five-Year Capital Improvement Program for the City and certain of its independent agencies, is hereby amended to authorize the project entitled “Memorial Park – Fountain and Statue Restoration”.  This project is more fully described in the Project Information Sheet, attached hereto as Exhibit 2 and incorporated herein by this reference.  This ordinance shall constitute an amendment to Ordinance 2013-465-E.  In all other respects, the Five-Year Capital Improvement Program approved by Ordinance 2013-465-E shall continue in full force and effect.  The Council finds that the deferral of this amendment until the next annual budget and CIP review will be detrimental to the best interest of the community because the fountain and statue will deteriorate further if restoration is delayed. Pursuant to Section 122.605(c), Ordinance Code, a vote on this ordinance shall require the affirmative vote of two-thirds of the Council Members present at the meeting because of the CIP amendment set forth in this section.
Section 7.

Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

  /s/ Margaret M. Sidman  
Office of General Counsel

Legislation prepared by: Margaret M. Sidman
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MEMORANDUM OF UNDERSTANDING
BETWEEN
THE CITY OF JACKSONVILLE
AND
MEMORIAL PARK ASSOCIATION, INC.

THIS MEMORANDUM OF UNDERSTANDING (“MOU”), by and between the CITY
OF JACKSONVILLE, a municipal corporation (“Jacksonville) whose address is | | 7 West Duval
Street, Suite 400, Jacksonville, Florida 32202, and MEMORIAL PARK ASSOCIATION, INC., a
Florida non profit corporation (“Association’) whose address for the purposes of this MOU is 1515
Riverside Avenue, Suite A, Jacksonville, Florida 32204, is entered into effective the day of
,2014.

WITNESSETH:

WHEREAS, Jacksonville owns certain real property consisting of 5.853 acres, more or less,
commonly known as Memorial Park (the “Park’), as more particularly delineated and described in
Exhibit A, attached hereto and incorporated herein by this reference; and

WHEREAS, Association is a duly organized and validly existing non profit Florida
corporation; and

WHEREAS, Association has raised $150,000.00 in private donations and desires to move
forward with a capital improvement campaign (the “Campaign™) to restore, maintain, and promote
the Park; and

WHEREAS, Jacksonville, pursuant to an appropriation in Ordinance 2014- -E, desires
to provide funding in the amount of $200,000.00 for the restoration of the fountain and the statue in
the Park (the “Project™) as part of the Campaign; and

WHEREAS, Jacksonville and Association believe that the Project can be accomplished most
expeditiously by having Association contract with an approved and licensed contractor to complete
the Project and by having Jacksonville reimburse Association for amounts it pays to the contractor to
complete the Project from the $200,000.00 appropriation; and

WHEREAS, Jacksonville believes that the Project will prove beneficial to the health,
welfare, and enjoyment of citizens of, and visitors to, Jacksonville, Duval County, Florida; and

WHEREAS,; itis in the mutual interests of Jacksonville and Association to work together to
facilitate Association’s completion of the Project for the benefit and enjoyment of members of the
general public, without discrimination as to age, religion, disability, marital status, national or ethnic
origin, gender, creed, color or race; and

WHEREAS, Jacksonville and Association wish to enter into this MOU in order to enable
Association to complete the Project.
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NOW, THEREFORE, for and in consideration of good and valuable consideration,
including, but not limited to, the covenants, conditions, and terms hereof, the sufficiency and receipt
of said good and valuable consideration being herewith acknowledged by the respective parties,
Jacksonville and Association stipulate and agree as follows:

l. Recitals. The recitals set forth herein are accurate, correct, true, and incorporated
herein by this reference.

2. Definitions. As used in this MOU, the words defined immediately below shall have
the meaning stated next to same. Words imparting the singular number include the plural number
and vice versa, and the male gender shall include the female gender and vice versa, unless the
context clearly requires otherwise.

(a) “Contract” means the written agreement between Association and Contractor
under which Contractor will perform all work and provide all materials necessary to complete the
Project.

)] “Contractor” means , alicensed contractor
approved by Jacksonville’s Public Work’s Department for completion of the Project pursuant to the
terms of this MOU.

(c) “Department” means the Department of Parks, Recreation and Community
Services of the City of Jacksonville.

(d) “Governmental Requirement” means any permit, law, statute, code, rule,
regulation, ordinance, order, judgment, decree, writ, injunction, franchise, condition, certificate,
license, authorization, or other direction or requirement of any governmental and/or regulatory
national, state, or local entity with jurisdiction over Jacksonville, Association, Contractor, and/or the
Park. Governmental Requirements shall include all applicable, relevant, or appropriate Florida
Statutes and Jacksonville Ordinances, including, without limitation, the Florida Statutes,
Jacksonville ordinances, any regulation found in the Florida Administrative Code, and regulations or
rules now existing or in the future enacted, promulgated, adopted, entered, or issued, both within and
outside the present contemplation of the respective parties to this transaction.

(e) “Hazardous Materials” means any flammable explosives, radioactive
materials, hazardous materials, hazardous wastes, asbestos, radon, petroleum products, hazardous or
toxic substances, or related materials, including without limitation those defined in:

(1) the Comprehensive Environmental Response, Compensation and
Liability Act of 1980, as amended (42 U.S.C. § 9601 ef seq.);

(if) the Hazardous Materials Transportation Act, as amended (42 U.S.C. §
1808 ¢t seq.);

(i) the Resource Conservation and Recovery Act of 1976, as amended (42
U.S.C. § 6901 et seq.); '

(iv) regulations adopted and publications promulgated pursuant to the
foregoing;
2
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(v) any other Governmental Requirement; and

(vi)  anyother material the use, release, disposal, or presence of which may
result in liability under any Governmental Requirement or common law action.

H “MOU” means collectively this MOU and any and all exhibits hereto,
including any amendments or addenda which may supplement, modify, or amend same.

() “Park” means Memorial Park, 5.853 acres, more or less, Jacksonville real
property more specifically described on Exhibit A, and all real property interests and rights therein
and thereto, and all existing improvements located thereon, and all improvements constructed or
installed thereon by Jacksonville or Association. The Park is generally located on Riverside Avenue
between Memorial Park Drive and Margaret Street, Jacksonville, Duval County, Florida 32204.

(h) “Section” means the numerical sections of this MOU and the respective
subsections thereof. Each respective Section begins with a numerical number and a capitalized
heading of the Section which is underlined to indicate the subject matter thereof,

3. Representations, Warranties, Validity and Binding Effect. Association represents,
warrants, and agrees as follows:

(a) Association is a non profit corporation, duly organized, validly existing, and in
good standing under the laws of the State of Florida with full legal right, power, and authority to
conduct its operations substantially as presently conducted, and to execute, deliver, and perform its
obligations under this MOU.

(b) After a duly called meeting of its board of directors, at which a quorum was
present and acting throughout, Association authorized the execution and delivery of this MOU, and
such corporate authorization remains in full force and effect and has not been revoked or modified in
any respect whatsoever.

© This MOU is a legal, valid, and binding obligation of Association, enforceable
against Association in accordance with its covenants, conditions, and terms except as en forceability
may be limited by equitable principles, or bankruptcy, insolvency, reorganization, moratorium, or
other similar laws affecting the enforcement of creditors’ rights generally.

(d) The execution and delivery of this MOU and compliance with the covenants,
conditions, and terms hereof will not conflict with or constitute a breach of or a default under the
provisions of any applicable federal, state, or local law, ordinance, court judgment, decree, or order,
administrative regulation, or any agreement, indenture, or other instrument to which Association is a

party. ! I

(e) Association is not in breach of or in default under any applicable federal, state,
or local law, ordinance, court judgment, decree, or order, administrative regulation, or any
agreement, indenture, or other instrument to which Association is a party, and no event has occurred
and is continuing which, with the passage of time or the giving of notice or both, would constitute a
breach or default, which breach or default would affect the validity or enforceability of this MOU or
would affect materially or adversely the financial condition, operation, or properties of Association

-3
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to perform its obligations hereunder.

6] There is no action, suit, proceeding, inquiry, or investigation, in equity or at law,
before or by any court, governmental agency, public board or body to which Association is a party
pending or, to the best of its knowledge, threatened against or affecting it (i) contesting its corporate
existence, tax exempt status, powers, or the titles of its officers to their respective offices, (ii)
contesting the validity or the power of Association to execute and deliver, or affecting the
enforceability of, this MOU, (iii) contesting or affecting the power of Association to consummate the
transactions contemplated by this MOU, or (iv) wherein an unfavorable court decision, ruling, or
finding would materially affect the financial position of Association.

4. MOU. In consideration of the representations, agreements, and covenants contained
herein, Jacksonville shall permit Association and the Contractor to enter the Park for the purpose of
completing the Project. No other use of the Park is permitted without the prior written consent of
Jacksonville, which consent may be withheld in the absolute discretion of Jacksonville. During the
restoration of the fountain and statue, and with the prior permission of Jacksonville, Association
and/or its Contractor may restrict access of the general public to the area of the Park in which the
fountain and statue are located.

S. The Project.

(a) Association has submitted to Jacksonville a Scope of Work from Contractor
for the Project, as more particularly described in Exhibit B, and the Scope of Work has been
approved by Jacksonville.

(b) Association shall cause Contractor to initiate the Project in accordance with
the Scope of Work and the Contract.

() All work on the Project will be performed by Contractor. All work will be
subject to inspection by Jacksonville, through the Department, at all reasonable times, and no work
will be considered complete until accepted as complete in writing by Jacksonville.

(d) Jacksonville shall make payments to Association in increments proportional to
satisfactory completion of work. Association shall submit invoices from the Contractor for
reimbursement on an “as incurred” basis. The cost of work provided by Contractor to Association
shall be reimbursed at the invoiced amount without markup by Association. Each of Contractor’s
invoices shall include the amount of payment requested, the amount previously paid, the total
Contract value, the percent completed to date, and any other such information as may be reasonable
and necessary to secure the written approval of the invoice by Jacksonville. Each invoice shall
contain a statement that is is made subject to the provisions and penalty of Section 837.06, Florida
Statutes. :

(e) The maximum indebtedness of Jacksonville under this MOU is TWO
HUNDRED THOUSAND AND 00/100 DOLLARS ($200,000.00).

() Any funds remaining after completion of the restoration of the fountain and
statute shall revert to the District- 14 — Loblolly Recreation/Parks Account.

(2) All additions, alterations, changes and/or improvements to the Park made by
4
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Association in carrying out the Project shall, upon completion thereof, become the property of
Jacksonville.

(h) Neither Association nor Contractor shall discriminate against any person on
the basis of race, creed, color, gender, religion, ethnic or national origin, age, marital status or
disability in carrying out the Project.

6. Insurance.
(a) Before starting and until the completion of the restoration of'the fountain and

- statue, Association shall require Contractor to procure and maintain insurance of the types and in the
amounts stated below:

SCHEDULE LIMITS

Worker’s Compensation Florida Statutory Coverage
Employer’s Liability (including $100,000 Each Accident
Appropriate Federal Acts) - $500,000 Disease/Policy Limit

$100,000 Disease/Each Employee

This insurance shall cover Association and Contractor (and to the extent its subcontractors and sub-
subcontractors are not otherwise insured, its subcontractors and sub-subcontractors of any tier) for
those sources of liability which would be covered by the latest edition of the standard Workers’
Compensation policy, as filed for use in the State of Florida by the National Council on
Compensation Insurance (NCCI), without any restrictive endorsements other. than the Florida
Employers Liability Coverage Endorsement (NCCI Form WC 09 03), those which are required by
the State of Florida, or any restrictive NCCI endorsements which, under an NCCI filing, must be
attached to the policy (i.e., mandatory endorsements). In addition to coverage for the Florida
Workers® Compensation Act, coverage is to be included for the Federal Employers’ Liability Act,
USL&H and Jones, and any other applicable federal or state law where appropriate.

Commercial General Liability $2,000,000  General Aggregate
$2,000,000  Products & Completed Ops
Aggregate
$1,000.000  Personal/Advertising Injury
$1,000,000  Each Occurrence
$ 50,000 Fire Damage
$ 5,000 Medical Expenses

Such insurance shall be no more restrictive than that provided by the most recent version of the
standard Commercial General Liability Form (ISO Form CG 00 01) as filed for use in the State of
Florida without any restrictive endorsements other than those approved by Jacksonville’s Office of
Risk Management. Jacksonville and its members, officials, officers, employees, and agents shall be
named in the Commercial General Liability policy as "an additional insured" on forms no more
restrictive than the most recent versions of both ISO Form CG 2010 and ISO Form CG 2037.
Association and its Contractor and subcontractors of any tier shall continue to maintain
products/completed operations coverage in the amounts stated below for a period of three (3) years
after the final completion of the Project.
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Automobile Liability )
All automobiles (owned, hired or non-owned) $1,000,000 CSL

Such insurance shall cover all automobiles owned, hired, or non-owned used in the performance of
the Project and be provided on a form no more restrictive than that provided by the most recent
version of the standard Business Auto Coverage Form (ISO Form CA 00 01) as filed for use in the
State of Florida without any restrictive endorsements other than those approved by Jacksonville’s
Office of Risk Management. Jacksonville and its members, officials, officers, employees, and agents
shall be named in the Automobile Liability policy as "an additional insured" on forms no more
restrictive than the most recent versions of ISO Form CA2048.

Umbrella Lfability $1,000,000 Each occurrence/Agg.

The Umbrella Liability policy shall be in excess of the above limit without any gap. The Umbrella
coverage will follow forms the underlying coverages and provide on an Occurrence basis all
coverages listed above and shall be included in the Umbrella policy.

Builder’s Risk Insurance or $ Equal to amount of restoration contract
Installation Floater

The City of Jacksonville shall be named as a loss payee.

In addition to the above coverages and to the extent design work is provided, Association’s design
professional, engineering firm, or Contractor shall purchase and maintain, or cause its subcontractors
to purchase and maintain, design professional liability insurance with minimum limits of $1,000,000
per occurrence and aggregate and which shall, at.a minimum, cover Association’s design
professional and subcontractor for claims arising out of design professional’s work.

Design Professional Liability coverage will be provided on an Occurrence Form or a Claims Made
Form with a retroactive date to at least the first date of this Agreement. If provided on a Claims
Made Form, the coverages must respond to all claims reported within three years following the
period for which coverage is required and which would have been covered had the coverage been on
an occurrence basis.)

Pollution Liability and Pollution Legal Liability (Pollution legal liability when transportation of
pollutants is included in any of the Project phases): The Association (where applicable) will provide
or cause its contractors, subcontractors, and sub-subcontractors of any tier to provide Pollution
Liability coverage with minimum limits of $1,000,000 per occurrence and $2,000,000 general
aggregate. ‘Such coverage will name Jacksonville and its members, officials, officers, employees,
and agents as additional insureds and include a waiver of subrogation in favor of Jacksonville and its
members, officials, officers, employees, and agents.

Association shall require any contractor or contractors performing work as part of the Project to
furnish a Construction 100% Performance and Payment Bond in an amount not less than the full
amount of the contract price for completing the build-out of any improvements, as surety for the
faithful performance of the contract by Contractor, and for the payment of all persons performing
labor and furnishing materials in connection with the work. Association shall, before the
commencement of any construction, furnish Jacksonville with evidence of the Construction Bond as
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outlined herein. If at any time during the continuance of the contract a surety on Contractor’s bond
or bonds becomes irresponsible, Jacksonville shall have the right to request additional and sufficient
sureties, which Association shall require Contractor to furnish within ten (10) days after receipt of
written notice from Jacksonville to do so.

(b Such insurance shall be endorsed to provide for a waiver of underwriter’s
rights of subrogation in favor of Jacksonville and its members, officials, officers, employees, and
agents.

©) Association shall provide, and cause each contractor or subcontractor of any
tier to provide, adequate insurance not less than amounts and provisions in subsection 6(a),
satisfactory to Jacksonville’s Office of Risk Management, for the protection.

(d) The Association’s insurance is primary and non-contributory. The insurance
provided by Association pursuant to this Agreement shall apply on a primary basis to, and shall not
require contribution from, any other insurance or self-insurance maintained by Jacksonville or
Jacksonville’s members, officials, officers, employees or agents.

(e) Deductible or Self-Insured Retention Provisions. Except as authorized in this
License, the insurance maintained by Association shall apply on a first dollar basis without
application of a self-insurance, deductible, or self-insured retention. Except as authorized
specifically in this Agreement, no self-insurance, deductible, or self-insured retention for any
required insurance provided by Association pursuant to this Agreement will be allowed. If there is
any self-insurance, deductible, or self-insured retention for any required insurance, Association shall
be responsible for paying on behalf of Jacksonville (and any other person or organization
Association has in this Agreement agreed to include as an insured for the required insurance) any
self-insurance, deductible, or self-insured retention allowed under this paragraph. Jacksonville will
not be responsible for any self-insurance, deductibles, or self-insured retentions under this
Agreement.

() Said insurance shall be written by an insurer holding a current certificate of
authority pursuant to Chapter 624, Florida Statutes. Such insurance shall be written by an insurer
with an A.M. Best Rating of A- VII or better. Prior to commencing any work on the Project,
Certificates of Insurance approved by Jacksonville’s Division of Risk Management demonstrating
the maintenance of said insurance shall be furnished to Jacksonville prior to commencement of work.
Association shall provide to Jacksonville thirty (30) days’ prior written notice of any change in the
above insurance coverage limits or cancellation, including expiration or non-renewal.

2) Anything to the contrary notwithstanding, the liabilities of Association under
this Agreement shall survive and not be terminated, reduced, or otherwise limited by any expiration
or termination of insurance coverages. Neither approval of, nor failure to disapprove, insurance
furnished by Association shall relieve Association, design professional, Contractor or its engineering
firm, or their contractors, sub-contractors or sub-subcontractors, suppliers, or agents from the
responsibility to provide insurance as required by this Agreement. In case any class of employees
engaged in hazardous work under this Agreement is not protected under the Workers® Compensation

.
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statute, Association shall provide, and cause each subcontractor to provide, adequate insurance
satisfactory to Jacksonville for the protection of employees .not otherwise protected. For any
insurance coverage required hereby, Association may use a self-insurance program, provided such
program has received prior written approval from Jacksonville’s Risk Manager.

(h) Depending upon the nature of the Services and accompanying exposures and
liabilities, Jacksonville may, at its sole option, require additional insurance coverage in the amounts
responsive to those liabilities, which may or may not require that Jacksonville also be named as an
additional insured.

() Itis the intent of the parties that Jacksonville shall be the intended beneficiary
of all warranties relating to the construction of any improvements, and Association shall require all
warranties to so designate Jacksonville. Prior to substantial completion of any improvement,
Association shall require all contractors to give reasonable notice to Jacksonville in order that
Jacksonville may participate in final walk-through-and punch list inspections. Prior to completion
and close-out of the construction work, Jacksonville shall require its contractors to give reasonable
notice to Jacksonville of all close-out training, including but not limited to start-up of equipment,
operations, and maintenance procedures, in order that Jacksonville may participate. Association
shall cause Contractor to deliver to Jacksonville all warranties upon completion of the construction
work.

7. Indemnification. Association shall indemnify, defend and save harmless
Jacksonville against and from all costs, expenses, liabilities, losses, damages, injunctions, suits,
actions, fines, penalties, claims and demands of every kind or nature, including reasonable attorney's
fees and costs, by or on behalf of any person or party whatsoever, arising out of:

(a) any failure by Association to perform any of the covenants, agreements,
conditions, and/or terms of this MOU on Association’s part to be performed;

(b) any accident, injury or damage which shall in any way be attributable to
Association's actions in connection with the Project;

(c) Association's failure to comply with any laws, ordinances, requirements,
orders, directions, rules, or regulations of any federal, state, county, or city governmental authority;

(d) any construction lien, conditional bill of sale, or chattel mortgage filed against
the Park or any improvements or equipment therein or any materials thereon used in the Project;

(e any negligent or intentional act or omission of Association or any of
Association's representatives, employees, licensees, invitees, or agents; or

(6 any toxic or hazardous waste or substance stored, spilled, or disposed of on the
Park by Association or any of Association's representatives, employees, licensees, invitees, or agents.

This Section 7 shall survive the termination or expiration of this License.

8. Title to Park. Title to the Park shall remain vested with Jacksonville, subject to the
covenants, conditions, and terms of this MOU, and Association shall have no interest in the title to
8
Exhibit 1

Page 8 of 18

the Park. Any improvements made to the Park shall be vested with Jacksonville, which shall have
the title thereto, subject to the covenants, conditions, and terms of this MOU. Jacksonville shall
always remain vested with title to the Park and in control thereof to ensure that neither Association
nor any other entity shall have the authority or right to violate Governmental Requirements affecting
the Park and the utilization thereof.

9. Hazardous Materials.

(a) Association shall not knowingly use, handle, store, or permit the use,
handling, or storage of Hazardous Materials on or in the Park. Association shall not dispose of or
permit or allow the disposal, leakage, spillage, or discharge in the Park of any Hazardous Material. If
any Hazardous Material should be used, handled, or stored (except in accordance with this Section)
or if any Hazardous Material is disposed of or permitted to leak, spill, or discharge in the Park by
accident or otherwise, Association shall provide immediate written notice thereof'to Jacksonville and
Association shall immediately commence and diligently pursue the removal of any such Hazardous
Material. Association shall remediate, clean, and restore the Hazardous Material area in accordance
with all applicable Governmental Requirements, and pay all fines, fees, assessments, and penalties
arising therefrom. Association shall furnish Jacksonville periodically, at Jacksonville’s request,
certification that Association is in compliance with the provisions of this Section.

(b) Association shall provide written notice to Jacksonville within three (3) days
of:

() any change in Association’s utilization and operation of the Park
involving the use, handling, or storage of Hazardous Materials;

(i) receipt of any warning, notice, notice of violation, lawsuit, or the like
from any governmental agency or regulatory authority relating to environmental com pliance;

(iif)  receipt of any complaint, claim, or lawsuit filed by any third party
relating to environmental compliance; or

(iv)  release, spillage, leakage, or disposal of any Hazardous Material in the
Park.

(© If Association shall fail to comply with any of the provisions of this section,
Jacksonville shall have the right, but shall not be obligated, to enter into and go upon the Park and
take such steps and incur such expenses as Jacksonville shall deem necessary to correct
Association’s default, including, without limiting the generality of the foregoing, the making of all
replacements or repairs for which Association is responsible, and Association shall reimburse
Jacksonville on demand for any expense incurred by Jacksonville as a result thereof,

(d) “Hazardous Materials” shall have the meaning set forth in Section 2(e) above.
10. Default.
(a) Each of the following events shall be a default hereunder by Jacksonville or

Association, as the case may be, and shall constitute a breach of this MOU:

9

Exhibit 1
Page 9 of 18

(M if a party shall fail to perform any of the covenants, conditions, and
terms of this MOU on such party's part to be performed and such non-performance shall
continue for a period of thirty (30) days after written notice thereof from the other party;

(ii) if a party shall fail to act in good faith to commence and undertake
performance within such thirty (30) day period to cure a non-performance which cannot be
cured within the initial thirty (30) day period and such party shall designate in writing the
reasonable time period to cure such non-performance and its intent to do so; or

(iti)  aparty, having commenced to undertake such performance within the
inittal thirty (30) day period, shall fail to diligently proceed therewith to completion within
the designated reasonable time period to cure such non-performance.

) If an event of default shall occur and be continuing for thirty (30) days, then
the non-defaulting party shall have the right to terminate and cancel this MOU by giving to the
defaulting party not less than thirty (30) days’ written notice of such termination and cancellation,
and upon the expiration of the time fixed in such notice, this MOU shall terminate and the parties
shall be released from all obligations under this MOU which do not specifically survive its
termination. The foregoing remedy shall not be the exclusive remedy for either party to this MOU.

1. Licenses and Permits. - Association will be responsible for obtaining, in the name of
Jacksonville, Association or otherwise, all licenses, permits, inspections, and other approvals
necessary for completion of the Project. Jacksonville shall cooperate with Association in obtaining
all such licenses, permits, inspections, and other approvals, including but not limited to supplying -
information and executing applications, forms, or other documents necessary for same.

12. Force Majeure. If Jacksonville or Association shall be delayed in, hindered in, or
prevented from the performance of any act required hereunder by reason of strikes, lockouts, labor
troubles, inability to procure materials, failure of power, restrictive governmental laws, regulations or
actions, war, riots, insurrection, the act, failure to act, or default of the other party, or other reason
beyond such party's reasonable control (excluding the unavailability of funds or financing), then the
performance of such act shall be excused for the period of the delay and the period for the
performance ofany such act as required herein shall be extended for a period equivalent to the period
of such delay.

[3.. Liens. Association shall immediately after it is filed or claimed, have released, by
bonding or otherwise, any mechanic’s, materialman's or other lien filed or claimed against any part
or all of the Park or any other property owned or licensed by Jacksonville, by reason of labor or
materials provided for Association or any of its contractors or subcontractors, or otherwise arising
out of Association's performance of the Project. Nothing in the provisions of this MOU shall be
deemed in any way to give Association any right, power, or authority to contract for or permit to be
furnished any service or materials which would give rise to the filing of any mechanic’s or
materialman's lien against Jacksonville's estate or interest in and to the Park, it being expressly
agreed that no estate or interest of Jacksonville in and to the Park shall be subject to any lien arising
in connection with any alteration, addition, or improvement made by or on behalf of Association. At
Jacksonville's request, Association shall execute a written instrument to be recorded for the purpose
of providing notice of the existence of the provisions of the preceding sentence in accordance with
Section 713.10, Florida Statutes.
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14. Miscellaneous:

(a) Notices. Any and all notices which are permitted or required in this MOU
shall be in writing and shall be duly delivered and given when personally served or mailed to the
person at the address designated below. If notice is mailed, the same shall be mailed, postage
prepaid, in the United States mail by certified or registered mail - return receipt requested. Notice
shall be deemed given on the date of personal delivery or mailing and receipt shall be deemed to
have occurred on the date of receipt. In the case of receipt of certified or registered mail, the date of
receipt shall be evidenced by return receipt documentation. Failure to accept certified or registered
mail shall be deemed a receipt thereof within ten (10) days after the first notice of delivery of the
certified or registered mail. Any entity may change its address as designated herein by giving notice
thereof as provided herein.

If to Jacksonville: Office of the Director
Department of Parks, Recreation and Community Services
214 North Hogan Street, Suite 3102
Jacksonville, Florida 32202

If to Association: W. Robinson Frazier
Memorial Park Association, Inc.
1515 Riverside Avenue, Suite A
Jacksonville, Florida 32204

With a copy to:

or such other address either party from time to time specify in writing to the other.

(b) Legal Representation. Each respective party to this MOU has been
represented by counsel or has knowingly and willfully refused representation by counsel in the
negotiation of this MOU; accordingly, no provision of this MOU shall be construed against a
respective party due to the fact that it or its counsel drafted, dictated, or modified this MOU or any
covenant, coiidition, or term hereof.

|, .
() Further Instruments. Each respective party hereto shall, from time to time,
execute and deliver such further instruments as any other party or parties or its counsel may
reasonably reéquest to effectuate the intent of this MOU.

' (d) Severability of Invalid Provision. If any one or more of the agreements,
provisions, cgvenants, conditions, and terms of the MOU shall be contrary to any express provision
of law or contrary to the policy of express law, though not expressly prohibited, or against public
policy, or shall for any reason whatsoever be held invalid; then such agreements, provisions,
covenants, conditions, or terms shall be null and void with no further force or effect and shall be

\
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deemed separable from the remaining agreements, provisions, covenants, conditions, and terms of
the MOU and shall in no way affect the validity of any of the other provisions hereof.

(e) No Personal Liability. No representation, statement, covenant, warranty,
stipulation, obligation, or agreement contained herein shall be deemed to be a representation,
statement, covenant, warranty, stipulation, obligation, or agreement of any member, officer,
employee, or agent of Jacksonville or Association in his or her individual capacity, and none of the
foregoing persons shall be liable personally or be subject to any personal liability or accountability
by reason of the execution or delivery hereof.

(H Third Party Beneficiaries. Nothing herein express or implied is intended or
shall be construed to confer upon any entity other than Jacksonville and Association any right,
remcdy or claim, equitable or legal, under and by reason of this MOU or any provision hereof, all
provisions, condltlons and terms hereof being intended to be and being for the exclusive and sole
benefit of Jacksonville and Association.

‘ - (2) Survival of Representations and Warranties. The respective indemnifications,
representations, and warranties of the respective parties to this MOU shall survive the expiration or
termination of the MOU and remain in effect.

(h) Governing Law. This MOU shall be governed by and construed in accordance
with the laws of the State of Florida and the ordinances of the City of Jacksonville. Wherever
possible, each provision, condition, and term of this MOU shall be interpreted in such manner as to
be effective and valid under applicable law; but if any provision, condition, or term of this MOU, or
any documentation executed and delivered hereto, shall be prohibited by or invalid under such
applicable law, then such provision, condition, or term shall be ineffective to the extent of such
prohibition or invalidity, without invalidating the remainder of such provision, condition, or term or
the remaining provisions, conditions, and terms of this MOU or any documentation executed and
delivered pursuant hereto.

() Section Headings. The section headings inserted in this MOU are for
convenience only and are not intended to and shall not be construed to limit, enlarge, or affect the
scope or intent of this MOU, or the meaning of any provision, condition, or term hereof.

() Counterparts. This MOU may be executed in two or more counterparts, each
of which shall be deemed an original, but all of which together shall constitute one and the same
document.

(3] Entire Agreement. This MOU contains the entire agreement between the
respective parties hereto and supersedes any and all prior agreements and understandings between
the respective parties hereto relating to the subject matter hereof. No statement or representation of
the respective parties hereto, their agents or employees, made outside of this MOU and not contained
herein shall form any part hereof or bind any respective party hereto. This MOU shall not be
supplemented, amended, or modified except by written instrument signed by the respective parties
hereto.

M Attorney’s Fees and Costs. In any litigation arising out of or pertaining to this
MOU, the prevailing party shall be entitled to an award of its attorney’s fees and costs, whether
incurred before, after, or during trial, or upon any appellate level.
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(m)  Time. Time is of the essence of this MOU. When any time period specified
herein falls upon a Saturday, Sunday or legal holiday, the time period shall be extended to 5:00 P.M.
on the next ensuing business day.

(n) Waiver of Defaults. The waiver by either party of any breach of this MOU by
the other party shall not be construed as a waiver of any subsequent breach of any duty or covenant
imposed by this MOU.

IN WITNESS WHEREOF, the respective parties hereto have hereunto executed this
MOU for the purposes expressed herein effective the day and year first above written.

ATTEST: CITY OF JACKSONVILLE
By:
James R. McCain, Jr. . Alvin Brown, Mayor

Corporation Secretary

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of
. 2014, by Alvin Brown and James R. McCain, Jr., the Mayor and Corporation
-Secretary, respectively, of the City of Jacksonville, a municipal corporation, on behalf of the
corporation. Such persons are personally known to me.

[print or type name]

Notary Public, State of Florida at Large

Form Approved:

By:
Assistant General Counsel
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WITNESSES: ' MEMORIAL PARK ASSOCIATION,

INC.
By:
. Print Name: Print Name:

Title:

Print Name:

STATE OF FLORIDA

COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of
. 2014, by _ , the of Memorial

Park Association, Inc., a Florida non-profit corporation, on behalf of the corporation. Such
person: (notary must check applicable box)

is personally known to me; or
produced a current ' driver's license as identification; or
produced as identification

[print or type name] :
Notary Public, State of Florida at Large

G:\Gov't OperationsUMCaim\PREC\MOUMemorial Park. Fountain. Statue.0430 1 4.doc
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EXHIBIT A

Legal Description of Park

Memorial Park — Located at 1620 Riverside Avenue, Jacksonville, Florida 32204.
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EXHIBIT B
Scope of Work
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YO O o R T ' March 2014

Executive Summary Report
to
The Memorial Park Association
Board of Trustees

March 12, 2014

For: Pattie Houlihan, Chairperson.

Assignment:

| was requested by Ms. Houlihan to render a professional opinion regarding the task of
deciding how best to maximize the opportunity of utilizing a matching grant from the City of
Jacksonville totaling $200,000, resulting in a total of $400,000 for the sole purpose of enhancing
the existing Memorial Park of Jacksonville, listed on the National Register of Historic Places.

Along with the services of Dan Lee, chief Estimator of Elkins Constructors, we
approached this envious task with a sense of history, i.e. the Memorial Park Master Plan 2013
and all of its many details, experience in the design /construction arena of well over 40 years,
and a very recent completion of a similar project at the Cummer Gardens, restoration of the
Olmsted Gardens on the St. Johns River. These aforementioned items set the stage for
proposing the eventual recommendations for the Board, based on the following premises and
observations.

Premises/Observations:

Without belaboring the shortcomings of the existing park as carefully documented in the
Master Plan, it became quite evident upon several site visits at various times of the day, that the
following concerns were made self evident:

1. The existing park is in dire need of a more aesthetically pleasing appearance from the entry
to the river’s edge and all spaces in-between.

2. The four main entrances to the park are sadly depressing and in need of repair. The entire
park needs to be pressure washed to reveal the beautiful surfaces below. Maintenance of
the grounds, fencing, trash containers, benches, walks and the concrete barrier wall at the
perimeter need to be addressed sooner rather than later.

3. The Olmsted Brothers original plan needs to be preserved with some modification to align
with the current times and needs of the community.

Memoaorial Park Association
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Recommendations:

The following items are recommended to be addressed based on the impressions of the
author and the recent experience/completion of a very similar Olmsted project in the
neighborhood (Cummer), by this team. This initial major expenditure in the park ($400,000)
needs to involve a restoration/repair that will be an inspiration for other enhancements over the
next several years yielding a community park that is aesthetically pleasing, safe, historically
relevant and sustainable.

Priority Items (Professional/Experience Opinions)

Conceptual Budget

1. Pressure washing of the concrete surfaces of the entire park i.e. walks, benches, balistrade,
fountain, barrier walls (City of Jacksonville with the Memorial Park Association monitoring
the work for completions).

2. The four entries to the park are in dis-repair and not inviting to the first time visitor. They

need to be repaired, painted, etc. $28,000 estimate

3. Fountain:
Statue restoration $60,000 estimate
Fountain basin $30,000 estimate
Slabs at fountain $20,000 estimate
Plumbing equipment/controls $60,000 estimate
Restore walls cladding/coping 542,000 estimate
Sculpture lighting $24,000 estimate

4. Perimeter wall repair $10,000 estimate

5. Drainage improvement $48,000 estimate

6. Consultants (to be confirmed) $40,000 estimate

7. Contingency 340,000 (10%)

Conceptual Budget Total $402,000

Submitted by:

Tom Reynolds, Architect and Dan Lee, Chief Estimator

CMS Group, LLC Elkins Contractors

Note:

If this is controlled by C.0.J. procurement process, then these numbers may need to be
adjusted upward by as much as 20% or so.

Also:
The estimates listed are without benefit of the competitive bidding process by
contractors/vendors to accomplish the required work.
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Metnod of Project Financi ital N
Yemoon L ciect Financing Capltal Improvemgnt Prog'ram SECTION:
G T s, City of Jacksonville, Florida DATE: 41314
£ Pociog v ety 4 G O ot Project Information Sheet SUBMITTED BY POP
E‘,‘ &l’:‘l:l“:ll A Loral Cpton (e 1ar 2014_2018 Rank ”:
1 Program Area [ 10 Dept/Agency [ Parks & Recreation ]
2 Project Number CC0064-02 ] 1t Dpivision I ]
3 Project Name |Memnriu| Park Fountaln & Statue Rnslornlio:l 12 Total Budget L . 200,000.00 —l
4 Ordinance Approving .
Project TBD 13 Assigned to:
14 Total Allocated 200,000.00
5 Increased Service Level 15 Legal Mandate No
Restoration of Fountain & Statue ] 16 BIP (Yes/No) No
6 Impact it Delayed or Cancelled (Project Justitication) 17 Status
Continued Deterioration ] 18 Famis Account # [RPCP32CF5720 |
7 ESTIMATED COST PER YEAR Prior Years FY 13114 FY 14/15 FY 15/16 FY 16117 BEYOND 5TH YEAR
Project Development
Engineering/Design
Land
Construction 0 200,000
Contract Administration
Total 0 200,000
8 FUNDING SOURCE Prior Years FY 1314 FY 14/15 FY 15/16 FY 1617 BEYOND 5TH YEAR
CCDE64314 - LLCC14 200,000
Total 0 200,000 0
9 ESTIMATED OPERATING BUDGET IMPACT Prior Years FY 1314 FY 14/15 FY 15/16 FY 16/17 BEYOND 5TH YEAR
Number of FTE
Wages + Benefits
Maintenance
Utilities
Supplies
Equipment
Other (if other explain)

Physical Description: Restoration of lountain & statue at Memorial Park

Capital Improvement Element Project: () YES ( )NO

Project LocatiorvAddress: 1620 Riverside Ave. 32204

Comp Pian Etement: Goal. Objective, & Policy:
Existing Future Property Land Use Category:

Current Zoning:

Other CIP Projects that are dependent on this Project {list #'s):

{ X ) NEW ( ) CHANGE ( ) REPLACEMENT FOR
Est. Construction Time Req'd:
Est. Construction Star Date: Completion Date:
Lite of Project: Status of PlarvSpecs:

Mettod of Construction: () CONTRAGCT ( ) IN-HOUSE ( ) OTHER

Is the proposed project based upon a plan or study? ( } YES ( )NO
If yes, study name:
Study Approved by:

Is the project eligible for Non-Local matching funds? () YES ( }NO
If yes. list granting
agency and status:

Additional Infrastructure required by this Project:
Pub Safety ( ) Water( ) Sewer( ) Roads ( ) Drainage ( ) Other:





